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Procedure
RE: Report of the Civil Rules Advisory Committee

l. Introduction

The Civil Rules Advisory Committee met at the University of Texas School of Law on April
4 and 5, 2011. Draft Minutes of this meeting are attached.

Part | presents the Committee’s recommendation to publish for comment revisions of Civil
Rule 45.

Part 11 presents several matters on the Committee agenda for information and possible
discussion. Part Il A provides illustrations of approaches that might be taken to crafting a rule on
preserving information for discovery. These illustrations have been prepared to stimulate discussion
at a miniconference the Committee plans to hold in September. Il B describes continuing study of
pleading standards, including a report by the Federal Judicial Center. Il C is an account of the work
being done to carry forward the ideas and energy generated by the 2010 Litigation Review
Conference at Duke Law School. Finally, I D describes two general questions posed by Rule 6(d):
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the best approach to take when an inadvertent ambiguity has been created by applying Style Project
principles in amending rule text, and whether the time has come to reconsider the decision to extend
time periods by three days when service is made by e-mail or some of the other means that now
support the extension.

Part I11 notes pending legislation that would directly amend or limit Civil Rules.
I ACTION ITEM: CiVIL RULE 45

Although separated from the comprehensive discovery provisions in Rules 26 to 37, Rule
45 covers both trial subpoenas and discovery subpoenas. The Advisory Committee and its
Discovery Subcommittee have spent several years studying Rule 45. The work was prompted by
suggestions submitted by the public, extended to a review of the pertinent literature, and generated
further ideas within the Committee. This work produced a list of 17 different possible areas for
amendment.

The Subcommittee and Committee were assisted by many representatives of the Bench and
Bar. Careful analyses were submitted, for example, by the Magistrate Judges' Association, and by
the ABA Section of Litigation. In addition, in October, 2010, the Subcommittee held a very
informative miniconference on Rule 45.

The ideas drawn from these sources were winnowed down to a package that was
unanimously endorsed by the Advisory Committee. Although there are a number of small changes
included as well, the main features are:

Notice of service of subpoena: The 1991 amendments to Rule 45 introduced the "documents
only" subpoena, and added a requirement in Rule 45(b)(1) that each party be given notice of a
subpoena that requires document production. In 2007 this provision was clarified to direct that the
notice be provided before the subpoena is served.

As it examined Rule 45 practice, the Committee was repeatedly informed that many lawyers
were not complying with this notice requirement, and that this failure caused problems fairly
frequently. It concluded that the requirement should be moved to a more prominent position, and
as a result the amendment package proposes that it be transferred to become Rule 45(a)(4), entitled
"Notice to other parties."

The Committee also determined that modest improvements in the notice requirement were
inorder. Thus, proposed Rule 45(a)(4) directs that the notice include a copy of the subpoena; in this
way other parties can learn what materials should be forthcoming under the subpoena, determine
whether they want to seek additional materials, and perhaps conclude that there is a ground for
resisting or seeking protection with regard to production of some materials. And the notice
requirement is extended to trial subpoenas by striking the words that now limit it to subpoenas that
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command production "before trial." The advantages of notifying the parties before the subpoena is
served seem equally important for trial subpoenas.

On anumber of occasions during consideration of the notice provision, attorneys argued that
notice should also be required on one or more occasions after service. Various proposals along this
line included requiring the party that served the subpoena to provide a description of what was
produced, that it give notice when materials were produced, that it notify the other parties of any
modifications of the subpoena negotiated with the person on whom it was served, and that it supply
or provide access to the materials obtained. Variations of these suggestions were discussed during
the Standing Committee meeting in January, 2011. After the January meeting, the ABA Section of
Litigation urged that a second notice be added to the rule. Spurred by that proposal and the Standing
Committee's discussion, the Discovery Subcommittee reexamined the question and decided to
adhere
to its earlier conclusion that adding such a requirement would not be desirable. The matter was
explored at the Advisory Committee's April meeting. The points examined earlier were re-
examined. The robust discussion added the observation that the current rules provide an opportunity
to alleviate any anticipated problems. Lawyers concerned about such access could include itin their
Rule 26(f) plans, and ask the court to include provision for further notice or access in the scheduling
order.

In all of these discussions, it has been agreed that the parties should cooperate in
communicating about materials obtained pursuant to a subpoena and providing access to those
materials. But each time it was concluded that adding a specific requirement to the rule would not
be desirable. Often, production is handled on a rolling basis, and the timing and nature of the
additional notice and access could prove difficult. Rather than handle this problem through a rule
provision, it seemed that the more sensible solution would lie with the lawyers who received the
initial notice; they could persist in seeking the materials from the party who served the subpoena,
and perhaps contact the nonparty served with the subpoena. That effort should bear fruit, and adding
further notice requirements to the rule might cause problems. It could introduce "gotcha" efforts on
the eve of trial, when parties might argue that other parties' notice efforts were inadequate, and that
the materials obtained by subpoena should therefore be excluded from evidence.

Ultimately, the Advisory Committee unanimously approved the notice provision.

Transfer of subpoena-related motions: The amendments continue to direct that motions to
enforce or quash a subpoena, or to obtain a ruling on whether privilege protects material that was
allegedly produced inadvertently, be made in the district where compliance with the subpoena is
required, even when the underlying action is pending in a different district. But experience has
shown that on occasion there are strong reasons to have some issues resolved by the judge presiding
over the main action. That judge may already have ruled on the same or closely related issues, or
the issues may directly impact management of the underlying action. Subpoenas may have been
served or may be expected in a number of districts, raising a possibility of inconsistent resolution
of issues bearing on all of them. On occasion, the issue raised regarding enforcement of a subpoena
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may overlap with the merits of the underlying case so that a judge deciding whether to enforce the
subpoena is, in effect, "deciding" part of the case itself.

The current rules do not absolutely require the court where the discovery is sought to
shoulder the burden to decide all such issues when raised in connection with a disputed subpoena.
Rule 26(c)(1) explicitly permits a person from whom discovery is sought to seek a protective order
in the court where the underlying action is pending. If a motion for protection is instead filed in the
district where the subpoena requires compliance, the matter may nonetheless be sent to the judge
presiding over the underlying action. As recognized by the Committee Note to the 1970
amendments to Rule 26(c), "[t]he court in the district where the deposition is being taken may, and
frequently will, remit the deponent or party to the court where the action is pending.” "Given the
clear language of Rule 26 and the Advisory Committee Notes, there is no question that a Rule 26
motion for a protective order may be transferred or remitted from a court with ancillary jurisdiction
over a discovery dispute to the forum court in which the underlying action is pending.” Melder v.
State Farm Mut. Auto. Ins. Co., 2008 WL 1899569 (N.D. Ga., April 25, 2008) at *4. Authority to
transfer a motion to enforce a subpoena is less clearly addressed in the current rule. Although there
is some conflict in authority on that point, a respected treatise opines that it is "within the discretion
of the district court that issued the subpoena to transfer motions involving the subpoena to the
district where the action is pending.” 9A C. Wright & A. Miller, Federal Practice & Procedure 8
2463.1 at 520 (3d ed. 2008).

These amendments remove any uncertainty about authority to transfer to the court where the
action is pending by adding Rule 45(f), which permits a court asked to rule on a motion under Rule
45 to transfer the motion. The standard for transfer has evolved as the Subcommittee and Advisory
Committee have studied the issues. The basic objective isto ensure that transfer is arare event. The
proposed amendment authorizes transfer if the parties and the person subject to the subpoena
consent to it, and directs that absent consent transfer is authorized only in "exceptional
circumstances.” The Committee Note fleshes out the sorts of circumstances that would support
transfer, stressing that such circumstances would be rare.

Proposed Rule 45(f) also addresses additional matters that may be important when transfer
is granted. Although the motion will usually be fully briefed by the time transfer is ordered, it
directs that any lawyer admitted to practice in the district where the motion is filed may file papers
and present argument in the court where the action is pending. In addition, when needed to enforce
the order rendered by the court where the action is pending, the rule authorizes retransfer to the court
where the motion was filed.

Parallel amendments to Rule 45(g) and Rule 37(b)(1) make clear that disobedience of a

subpoena-related order entered after transfer is contempt of the court that entered the order and of
the court where the motion was filed.

Simplification of Rule 45: Rule 45 is long and complicated. In part, that is because it seeks
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to encompass in one rule all the pertinent discovery directions for subpoena practice that correspond
to the topics covered for party discovery in Rules 26 through 37.

But some features of the rule provide further complications. The present rule presents a
variety of challenges that do not arise in party discovery. It is necessary to determine which court
should be the "issuing court," to find where the subpoena may be served, and to parse provisions
located in several parts of the rule to determine where a person subject to a subpoena can be required
to comply. Together, these features produce what the Subcommittee came to call the "three-ring
circus" aspect of the rule.

Those complications in the rule were early recognized by thoughtful analysts. Evaluating
the amended rule in 1991, Professor Siegel carefully sorted through the variety of sometimes
competing provisions and concluded, with some vehemence, that "the rule comes off like a Tower
of Babel," and that "it sometimes appears to require at least a college minor in mathematics just to
figure out safely what court to issue the subpoena 'from' and where to effect its service." Siegel,
Federal Subpoena Practice Under the New Rule 45 of the Federal Rules of Civil Procedure, 139
F.R.D. 197, 209, 214 (1991). For two decades, lawyers have struggled with these difficulties.

These amendments seek to simplify the 1991 rule to reduce those difficulties. Proposed Rule
45(a)(2) provides that the subpoena should issue from the court where the action is pending. Under
the 1991 version, any lawyer admitted in that court could issue a subpoena in the name of any
district court, even though that court would never learn that it had "issued™" a subpoena unless a
dispute led to a motion being filed before it as the "issuing court." The Committee Note
accompanying the 1991 amendment recognized the reality of what it was doing: "In authorizing
attorneys to issue subpoenas from distant courts, the amended rule effectively authorizes service of
a subpoena anywhere in the United States by an attorney representing any party." This amendment
recognizes the reality established in 1991 while removing the guessing game on which court's name
should be entered at the top of the subpoena.

Proposed Rule 45(b)(2) removes the uncertainty about where a subpoena may be served; in
place of a four-part provision in the current rule, the amended rule simply authorizes service "at any
place within the United States.” The rule is modeled on Fed. R. Crim. P. 17(e), which provides for
nationwide service of subpoenas in criminal cases.

But unlike Criminal Rule 17(e), the amended rule does not purport to require a person
subject to a subpoenato comply in the issuing court. Instead, new Rule 45(c) collects the provisions
on place of compliance that were formerly located in a number of provisions of Rule 45 and
simplifies them. The current provisions about place of compliance have contributed to a split in
authority about whether parties and party officers can be required to travel more than 100 miles from
outside the state to testify at trial. As discussed below, Rule 45(c) resolves that split.

More generally, Rule 45(c) simplifies the task of a lawyer who wants guidance about where
compliance with a subpoena can be compelled. For example, while the current rule sometimes
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requires that state law be consulted to answer this question, the amended rule does not. By gathering
together the previously dispersed provisions on place of compliance and simplifying them, the
amendments attempt to respond to the concerns voiced two decades ago by Professor Siegel.

At the same time, the amendments preserve protections for a nonparty subject to a subpoena.
Rule 45(c) conforms very closely to the scattered provisions of the current rule regarding place of
compliance, and the amendments direct that subpoena-related motions be filed in the district in
which compliance may be required. Although Rule 45(f) adds authority to transfer those motions,
that is permitted only in exceptional circumstances.

Trial subpoenas for distant parties and party officers: Present Rule 45(c)(3)(A)(ii) directs
that a subpoena be quashed if it "requires a person who is neither a party nor a party’s officer to
travel more than 100 miles" to attend trial (except that a nonparty can be required to attend trial
anywhere within the state if so authorized in the state's courts and undue expense would not be
incurred). Rule 45(b)(2) — relating to the place of serving a subpoena — provides that it is "subject
to" Rule 45(c)(3)(A)(ii).

These provisions have produced conflicting interpretations in the courts, sometimes between
judges in the same district. One interpretation is that subpoenas may only be served and enforced
within the boundaries permitted by Rule 45(b)(2), and that the additional protections of Rule
45(c)(3)(A)(ii) operate within those limitations. See Johnson v. Big Lots Stores, Inc., 251 F.R.D.
213 (E.D. La. 2008) (holding that opt-in plaintiffs in a Fair Labor Standards Act action could not
be compelled to travel more than 100 miles from a place outside the state to attend trial because they
were not served with subpoenas in the state in accordance with Rule 45(b)(2)). Another
interpretation is that the exclusion of parties and party officers from the protections of Rule
45(c)(3)(A)(ii) means that attendance at trial of these witnesses can be compelled without regard to
the geographical limitations on serving subpoenas contained in Rule 45(b)(2). See In re Vioxx
Products Liability Litigation, 438 F.Supp.2d 664 (E.D. La. 2006) (requiring an officer of the
defendant corporation, who lived and worked in New Jersey, to testify at trial in New Orleans even
though he was not served at a place within Rule 45(b)(2)).

The Committee has concluded that the 1991 amendments were not intended to create the
expanded subpoena power recognized in Vioxx and its progeny. The Committee is also concerned
that allowing subpoenas on an adverse party or its officers without regard to the geographical
limitations of Rule 45(b)(2) — Rule 45(c) under the amended rule — would raise a risk of tactical
use of a subpoena to apply inappropriate pressure to the adverse party. Officers subject to such
subpoenas might often be able to secure protective orders against having to attend trial, but the
motions would burden the courts and the parties. In addition, in many cases a party's other
employees, not its officers, are the best witnesses about the matters actually in dispute in the case.
To the extent that a party's or officer's testimony is truly needed, there are satisfactory alternatives
to compelling their attendance at trial. See, e.g., Rule 30(b)(3) (authorizing audiovisual recording
of deposition testimony); Rule 43(a) (permitting the court to order testimony by contemporaneous
transmission).
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These amendments are intended to restore the original meaning of the 1991 amendments and
make clear that all subpoenas are subject to the geographical limitations of Rule 45(c), which are
modeled on those of former Rule 45(b)(2).

Appendix seeking comment on providing authority to require trial testimony from a party
or party officer: Although the Committee decided to reject the line of cases finding authority under
the current rule to command testimony at trial from distant parties and party officers, some lawyers
supported creating some limited authority to order such testimony in appropriate cases. Inaddition,
some of the courts that regard the rule as preventing them from ordering a party or its officer to
testify at trial seem to regard that as a poor policy choice.

Responding to these concerns, the Committee is providing an Appendix that invites public
comment on whether it would be desirable to include explicit authority for such orders under limited
circumstances. The Appendix makes clear that this is not the Committee's proposal, and that it is
being presented only to obtain public comment. At the same time, if the public comment shows that
the addition of this authority would be a good idea, including the Appendix in the published
preliminary draft could obviate the need to republish.

The Appendix offers for comment a new Rule 45(c)(3), which would permit a judge, for
good cause, to order a party or its officer to attend trial and testify. The Committee Note makes
clear that the prime consideration of the good-cause inquiry is whether there is a real need for this
person's testimony at trial. Even if there is, the court is directed to consider alternatives such as a
videotaped deposition or testimony by simultaneous transmission from another location. Inaddition,
the added provision would empower the court to order that the person be compensated for the
expense incurred in attending trial.
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Rule 45. Subpoena

()

In General.

(1)

Form and Contents.

(A)

(B)

(©)

Requirements — In General. Every subpoena must:

Q) state the court from which it issued,

(i) state the title of the action;the-eotrtin-whichtttspending; and its
civil-action number;

(i) command each person to whom it is directed to do the following at
a specified time and place: attend and testify; produce designated
documents, electronically stored information, or tangible things in
that person’s possession, custody, or control; or permit the inspection
of premises; and

(iv)  setout the text of Rule 45(de) and (ed).

Command to Attend a Deposition — Notice of the Recording Method. A

subpoena commanding attendance at a deposition must state the method for

recording the testimony.

Combining or Separating a Command to Produce or to Permit Inspection;

Specifying the Form for Electronically Stored Information. A command to

produce documents, electronically stored information, or tangible things or

to permit the inspection of premises may be included in a subpoena

commanding attendance at a deposition, hearing, or trial, or may be set out
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)

©)

in a separate subpoena. A subpoena may specify the form or forms in which
electronically stored information is to be produced.

(D)  Command to Produce; Included Obligations. A command in a subpoenato
produce documents, electronically stored information, or tangible things
requires the responding person party to permit inspection, copying, testing,

or sampling of the materials.

Issuing tsstedfrom-Which Court. A subpoena must issue from the court where the

action is pending. as-foHows:

Issued by Whom. The clerk must issue a subpoena, signed but otherwise in blank,
to a party who requests it. That party must complete it before service. An attorney

also may issue and sign a subpoena if the attorney is authorized to practice in the

issuing court. as-an-officerof:
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4

(b)
1)

(2)

: re

Notice to Other Parties. If the subpoena commands the production of documents,

electronically stored information, or tangible things or the inspection of premises,

then before it is served, a notice and a copy of the subpoena must be served on each

party.

Service.

By Whom and How; Tendering Fees:-Servirga-Copyof Certainr-Subpoenas. Any
person who is at least 18 years old and not a party may serve a subpoena. Serving
a subpoena requires delivering a copy to the named person and, if the subpoena
requires that person’s attendance, tendering the fees for 1 day’s attendance and the

mileage allowed by law. Fees and mileage need not be tendered when the subpoena

issues on behalf of the United States or any of its officers or agencies. H-the

Service in the United States. A subpoena may be served at any place within the

United States.
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©)

(4)

Service in a Foreign Country. 28 U.S.C. 8 1783 governs issuing and serving a

subpoena directed to a United States national or resident who is in a foreign country.
Proof of Service. Proving service, when necessary, requires filing with the issuing
court a statement showing the date and manner of service and the names of the

persons served. The statement must be certified by the server.

Place of compliance.

)

For a trial, hearing, or deposition. A subpoena may command a person to attend

a trial, hearing, or deposition only as follows:

(A)  within 100 miles of where the person resides, is employed, or reqularly

transacts business in person; or

(B)  within the state where the person resides, is employed, or regularly transacts

business in person, if

(i) the person is a party or a party's officer; or

(ii)  the person is commanded to attend a trial, and would not incur

substantial expense.

For other discovery. A subpoena may command:

(A) Production of documents, tangible things, or electronically stored
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information at a place reasonably convenient for the person commanded to

produce.

(B) Inspection of premises, at the premises to be inspected.

(d)te} Protecting a Person Subject to a Subpoena; Enforcement.

1)

)

Avoiding Undue Burden or Expense; Sanctions. A party or attorney responsible
for issuing and serving a subpoena must take reasonable steps to avoid imposing
undue burden or expense on a person subject to the subpoena. The tssttifg court for

the district where compliance is required under Rule 45(c) must enforce this duty and

impose an appropriate sanction — which may include lost earnings and reasonable

attorney’s fees — on a party or attorney who fails to comply.

Command to Produce Materials or Permit Inspection.

(A)  Appearance Not Required. A person commanded to produce documents,
electronically stored information, or tangible things, or to permit the
inspection of premises, need not appear in person at the place of production
or inspection unless also commanded to appear for a deposition, hearing, or
trial.

(B)  Objections. A person commanded to produce documents or tangible things
or to permit inspection may serve on the party or attorney designated in the
subpoena a written objection to inspecting, copying, testing, or sampling any
or all of the materials or to inspecting the premises — or to producing
electronically stored information in the form or forms requested. The

objection must be served before the earlier of the time specified for
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compliance or 14 days after the subpoena is served. If an objection is made,
the following rules apply:
Q) At any time, on notice to the commanded person, the serving party

may move the isstttag court for the district where compliance is

required under Rule 45(c) for an order compelling production or

inspection.
(i) These acts may be required only as directed in the order, and the
order must protect a person who is neither a party nor a party’s

officer from significant expense resulting from compliance.

3 Quashing or Modifying a Subpoena.

(A)

When Required. On timely motion, the tsstirg court for the district where

compliance is required under Rule 45(c) must quash or modify a subpoena

that:

Q) fails to allow a reasonable time to comply;

(iit)  requires disclosure of privileged or other protected matter, if no

exception or waiver applies; or

(iliv)  subjects a person to undue burden.
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(B)  When Permitted. To protect a person subject to or affected by a subpoena,

the tssting court for the district where compliance is required under Rule

45(c) may, on motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, development, or
commercial information; or

(i) disclosing an unretained expert’s opinion or information that does not

describe specific occurrences in dispute and results from the expert’s

study that was not requested by a party.:-or

(C)  Specifying Conditions as an Alternative. In the circumstances described in
Rule 45(de)(3)(B), the court may, instead of quashing or modifying a
subpoena, order appearance or production under specified conditions if the
serving party:
Q) shows a substantial need for the testimony or material that cannot be
otherwise met without undue hardship; and
(i) ensures that the subpoenaed person will be reasonably compensated.
(ee) Duties in Responding to a Subpoena.
1) Producing Documents or Electronically Stored Information. These procedures
apply to producing documents or electronically stored information:
(A)  Documents. A person responding to a subpoena to produce documents must

produce them as they are kept in the ordinary course of business or must
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(B)

(©)

(D)

organize and label them to correspond to the categories in the demand.
Form for Producing Electronically Stored Information Not Specified. If a
subpoena does not specify a form for producing electronically stored
information, the person responding must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably usable form or forms.
Electronically Stored Information Produced in Only One Form. The person
responding need not produce the same electronically stored information in
more than one form.

Inaccessible Electronically Stored Information. The person responding need
not provide discovery of electronically stored information from sources that
the person identifies as not reasonably accessible because of undue burden
or cost. On motion to compel discovery or for a protective order, the person
responding must show that the information is not reasonably accessible
because of undue burden or cost. If that showing is made, the court may
nonetheless order discovery from such sources if the requesting party shows
good cause, considering the limitations of Rule 26(b)(2)(C). The court may

specify conditions for the discovery.

2 Claiming Privilege or Production.

(A)

Information Withheld. A person withholding subpoenaed information under
a claim that it is privileged or subject to protection as trial-preparation
material must:

Q) expressly make the claim; and
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(B)

(i) describe the nature of the withheld documents, communications, or
tangible things in a manner that, without revealing information itself
privileged or protected, will enable the parties to assess the claim.

Information Produced. If information produced in response to a subpoena

is subject to a claim of privilege or of protection as trial-preparation material,

the person making the claim may notify any party that received the
information of the claim and the basis for it. After being notified, a party
must promptly return, sequester, or destroy the specified information and any
copies it has; must not use or disclose the information until the claim is
resolved; must take reasonable steps to retrieve the information if the party
disclosed it before being notified; and may promptly present the information

to the court for the district where compliance is required under Rule 45(c)

under seal for a determination of the claim. The person who produced the

information must preserve the information until the claim is resolved.

(f)_Transfer of Subpoena-related Motions. When a motion is made under this rule in a court

where compliance is required, and that court did not issue the subpoena, the court may transfer the

motion to the issuing court if the parties and the person subject to the subpoena consent or if the

court finds exceptional circumstances. Then, if the attorney for a person subject to a subpoena is

authorized to practice in the court where the motion was made, the attorney may file papers and

appear on the motion as an officer of the issuing court. To enforce its order, the issuing court may

transfer the order to the court where the motion was made.

(ge) Contempt. The court for the district where compliance is required under Rule 45(c) -- or, after
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transfer of the motion, the issuing court -- may hold in contempt a person who, having been served,

fails without adequate excuse to obey the subpoena or an order related to the subpoena. A

COMMITTEE NoOTE!

Rule 45 was extensively amended in 1991. The general goal of these amendments is to
clarify and simplify the rule. In particular, the amendments recognize the court where the action is
pending as the issuing court, permit nationwide service of a subpoena, and collect in a new
subdivision (c) the previously scattered provisions regarding place of compliance. These changes
resolve a conflict that arose after the 1991 amendment about compelling a party or party officer to
travel long distances to testify at trial; such testimony may now be required only as specified in new
Rule 45(c). In addition, the amendments introduce authority in new Rule 45(f) for the court where
compliance is required to transfer a subpoena-related motion to the court where the action is pending
in exceptional circumstances or by agreement of the parties and the person subject to the subpoena.

Subdivision (a). As part of the simplification of Rule 45, subdivision (a) is amended to
provide that a subpoena issues from the court in which the action is pending. Subdivision (2)(3)
specifies that an attorney authorized to practice in the court in which the action is pending may issue
a subpoena, which is consistent with current practice.

InRule 45(a)(1)(D), "person™ is substituted for "party" because the subpoena may be directed
to a nonparty.

Rule 45(a)(4) is added to highlight and slightly modify a notice provision first included in
the rule in 1991. The 1991 amendments added a requirement to Rule 45(b)(1) that prior notice of
the service of a "documents only" subpoena be given to the other parties. Rule 45(b)(1) was
clarified in 2007 to specify that this notice must be served before the subpoena is served on the
witness.

The Committee has been informed that parties serving subpoenas frequently fail to give the
required notice to the other parties. This amendment responds to that concern by moving the notice

! The following Committee Note was originally drafted before the rule language above
was improved based on suggestions from the Standing Committee's style consultant. Some
minor adjustments in Committee Note language may be necessary to take account of those style
improvements.
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requirement to a new provision in Rule 45(a), where it is hoped that it will be more visible. In
addition, new Rule 45(a)(4) requires that the notice include a copy of the subpoena. This
requirement is added to achieve the original purpose of enabling the other parties to object or to
serve a subpoena for additional materials. The amendment also deletes the words "before trial” that
appear in the current rule. Notice of trial subpoenas for documents is as important as notice of
discovery subpoenas.

Parties desiring access to information produced in response to the subpoena will need to
follow up with the party serving the subpoena or the person served with the subpoena to obtain such
access. When access is requested, the party serving the subpoena should make reasonable provision
for prompt access.

Subdivision (b). The former notice requirement in Rule 45(b)(1) has been moved to new
Rule 45(a)(4).

Rule 45(b)(2) is amended to provide that a subpoena may be served at any place within the
United States, thereby removing the complexities prescribed in prior versions of the rule.

Subdivision (c). Subdivision (c) is new. It has been added to collect the various provisions
on where compliance can be required, and to simplify them. Unlike the prior rule, place of service
is not critical to place of compliance. Although Rule 45(a)(1)(A)(iii) permits the subpoena to direct
a place of compliance, that place must be selected under the provisions of Rule 45(c).

Rule 45(c)(1) addresses a subpoena to testify at a trial, hearing, or deposition. It provides
that compliance is only required within 100 miles of where the person subject to the subpoena
resides, is employed, or regularly conducts business in person. For parties and party officers,
compliance may be required anywhere in the state in which the person resides, is employed, or
regularly conducts business in person. Nonparty witnesses can be required to travel more than 100
miles within the state where they reside, are employed, or regularly conduct business in person only
if "substantial expense would not be imposed on that person.” When it appears that travel over 100
miles could impose substantial expense on the witness, one solution would be for the party that
served the subpoena to pay that expense, and the court could condition enforcement of the subpoena
on such payment.

These amendments resolve a split in interpretation of Rule 45 concerning subpoenas for trial
testimony of parties and party officers. Compare In re Vioxx Products Liability Litigation, 438
F.Supp.2d 664 (E.D. La. 2006) (finding authority to compel a party officer from New Jersey to
testify at trial in New Orleans), with Johnson v. Big Lots Stores, Inc., 251 F.R.D. (E.D. La. 2008)
(holding that Rule 45 did not require attendance of plaintiffs at trial in New Orleans when they
would have to travel more than 100 miles from outside the state). Rule 45(c)(1)(A) does not
authorize a subpoena for trial to require a party or party officer to travel more than 100 miles from
outside the state.
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For other discovery, Rule 45(c)(2) directs that inspection of premises occur at the premises
to be inspected, and that production of documents, tangible things, and electronically stored
information occur at a place reasonably convenient for the producing person. The Committee is
informed that under the current rule the place of production has not presented difficulties, and the
flexibility of this provision is designed to ensure that it does not present difficulties in the future.
For electronically stored information, for example, it may often be that the materials can be
produced electronically. For documents and tangible things, the place for production must be
reasonably convenient for the producing person. If issues about place of production arise, the party
that served the subpoena and the person served with it should be flexible about a reasonable place
for production, keeping in mind the assurance of Rule 45(d)(1) that undue expense or burden must
not be imposed on the person subject to the subpoena. In some instances, it may be that documents
or tangible things are located in multiple places and that producing them all in a single location
would be unduly burdensome, but generally it is to be hoped that inspections at multiple locations
can be avoided.

Subdivision (d). Subdivision (d) contains the provisions formerly in subdivision (c). Itis
revised to recognize the court where the action is pending as the issuing court, and to take account
of the addition of Rule 45(c) to specify where compliance with a subpoena is required, which
renders some provisions of the former rule superfluous.

Subdivision (f). Subdivision (f) isnew. Under Rules 45(d)(2)(B), 45(d)(3), and 45(e)(2)(B),
subpoena-related motions and applications are to be made to the court where compliance is required
under Rule 45(c). Rule 45(f) provides authority for the court where compliance is required to
transfer the motion to the court where the action is pending. It applies to all motions under this rule,
including an application under Rule 45(e)(2)(B) for a privilege determination.

Subpoenas are essential to obtain discovery from nonparties. To protect local nonparties,
local resolution of disputes about subpoenas is assured by the limitations of Rule 45(c) and the
requirements in Rules 45(d) and (e) that motions be made in the court in which compliance is
required under Rule 45(c).

Transfer to the court where the action is pending is sometimes warranted, however. If the
parties and the person subject to the subpoena consent to transfer, Rule 45(f) provides that the court
where compliance is required may do so. In the absence of such consent, the court may transfer in
exceptional circumstances. Such circumstances will be rare, and the proponent of transfer bears the
burden of showing that such circumstances are presented. Rule 45(d)(1) recognizes that nonparties
subject to a subpoena should be protected against undue burden or expense; that consideration may
often weigh heavily against transfer.

The rule authorizes transfer absent consent in "exceptional circumstances.” A precise
definition of "exceptional circumstances"” is not feasible. Past experience suggests examples,
however. On occasion the nonparty may actually favor transfer, and opposition to transfer may
instead come from one of the parties to the underlying action, perhaps because that court has already
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indicated a view -- or made a ruling -- on the issue raised in regard to the subpoena. More generally,
if the issue in dispute on the subpoena-related motion has already been presented to the issuing court
or bears significantly on its management of the underlying action, or if there is a risk of inconsistent
rulings on subpoenas served in multiple districts, or if the issues presented by the subpoena-related
motion overlap with the merits of the underlying action, transfer may be warranted. Other
exceptional circumstances may arise, but the rule contemplates that transfers will be truly rare
events.

If the motion is transferred, it should often be true that it has already been fully briefed, but
on occasion further filings may be needed. Inaddition, although it is hoped that telecommunications
methods can be used to minimize the burden a transfer imposes on nonparties, it may be necessary
for attorneys admitted in the court where the motion is made to appear in the court in which the
action is pending. The rule provides that if these attorneys are authorized to practice in the court
where the motion is made, they may file papers and appear in the court in which the action is
pending in relation to the motion as officers of that court.

After transfer, the court where the action is pending will decide the motion. If the court rules
that discovery is not justified, that should end the matter. If the court orders further discovery, itis
possible that retransfer may be important to enforce the order. One consequence of failure to obey
such an order is contempt, addressed in Rule 45(g). Rule 45(g) and Rule 37(b)(1) are both amended
to provide that disobedience of an order enforcing a subpoena after transfer is contempt of the
issuing court and the court where compliance is required under Rule 45(c). In some instances,
however, there may be a question about whether the issuing court can impose contempt sanctions
on a distant nonparty. If such circumstances arise, or if it is better to supervise compliance in the
court where compliance is required, the rule provides authority for retransfer for enforcement. It
IS possible that a nonparty subject to such an order would, after retransfer, try to persuade the judge
in

the Rule 45(c) district to modify the order. But since that court originally transferred the motion to
the issuing court, instances of refusal to enforce the resulting order should be rare.

Subdivision (g). Subdivision (g) carries forward the authority of former subdivision (e) to
punish disobedience of subpoenas as contempt. It is amended to make clear that, in the event of
transfer of a subpoena-related motion, such disobedience constitutes contempt of both the court
where compliance is required under Rule 45(c) and the court where the action is pending. If
necessary for effective enforcement, Rule 45(f) authorizes retransfer after the motion is resolved.

The rule is also amended to clarify that contempt sanctions may be applied to a person who
disobeys a subpoena-related order, as well as one who fails entirely to obey a subpoena. In civil
litigation, it would be rare for a court to use contempt sanctions without first ordering compliance
with a subpoena, and the order might not require all the compliance sought by the subpoena. Often
contempt proceedings will be initiated by an order to show cause, and an order to comply or be held
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in contempt may modify the subpoena's command. Disobedience of such an order may be treated
as contempt.

The second sentence of former subdivision (e) is deleted as unnecessary.
Conforming Amendment to Rule 37

Rule 37. Failure to Make Disclosures or to Cooperate in Discovery; Sanctions

* Kk Kk Kk *

(b) Failure to Comply with a Court Order.
1) Sanctions Sought in the District Where the Deposition is Taken. If the court
where the discovery is taken orders a deponent to be sworn or to answer a
question and the deponent fails to obey, the failure may be treated as contempt of

court. If a deposition-related motion is transferred to the court where the action is

pending, and that court orders a deponent to be sworn or to answer a guestion and

the deponent fails to obey, the failure may be treated as contempt of either the

court where the discovery is taken or the court where the action is pending.

(2 Sanctions Sought in the District Where the Action is Pending.

E I S S

COMMITTEE NOTE

Rule 37(b) is amended to conform to amendments made to Rule 45, particularly the addition
of Rule 45(f) allowing for transfer of a subpoena-related motion to the court where the action is
pending. A second sentence is added to Rule 37(b)(1) to deal with contempt of orders entered after
such a transfer. The Rule 45(f) transfer provision is explained in the Committee Note to Rule 45.
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APPENDIX

New Rule 45(c) limits the geographic scope of the duty to comply with a subpoena in ways
that eliminate the authority some judges found in the 1991 version of the rule to compel parties and
party officers to testify at trial in distant fora. After consulting with practitioners and reviewing the
relevant case law, the Committee concluded that the power to compel parties and party officers to
testify at trial should not be expanded. Nonetheless, because some dissenting voices the Committee
encountered during its consideration of these issues felt that in unusual cases there may be reason
to empower the judge to order a distant party officer to attend and testify at trial, the Committee
decided to seek public comment about adding such a power to the rules and to suggest rule language
that could be used for that purpose.

This Appendix provides that language in the form of a new Rule 45(c)(3), which could be
added to new Rule 45(c) proposed above by the Committee. The Committee invites comment on
(a) whether the rules should be amended to include such power to order testimony, and (b) whether
the following draft provision would be a desirable formulation of such power were it added to the
rules. This is not a formal proposal for amendment, but instead an invitation to comment. If the
public comment shows that this approach is strongly favored, the Committee will have the option
of recommending it for adoption in substantially the form illustrated below without the need to
republish for a further round of comment unless the testimony and comments suggest revisions that
make republication desirable.

Rule 45. Subpoena

* k% %

(c) Place of compliance.

(1)  Foratrial, hearing, or deposition. A subpoena may require a person to appear at

a trial, hearing, or deposition as follows:

(A)  For a party or the officer of a party, [subject to the court's power under

Rule 45(c)(3),] within the state where the party or officer resides, is

employed, or reqularly transacts business in person, or within 100 miles of

where the party or officer resides, is employed, or reqularly transacts

business in person;
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(B)  For a person who is not a party or officer of a party, within 100 miles of

where the person resides, is employed, or reqularly transacts business in

person; except that such a person may be required to attend trial within the

state where the person resides, is employed, or reqularly transacts business

in person, if substantial expense would not be imposed on that person.

For other discovery. A subpoena may require:

(A)  Production of documents, tangible things, or electronically stored

information at a place reasonably convenient for the producing person.

(B) Inspection of premises, at the premises to be inspected.

Order to party to testify at trial or to produce officer to testify at trial.

Notwithstanding the limitations of Rule 45(c)(1)(A), for good cause the court may

order a party to appear and testify at trial, or to produce an officer to appear and

testify at trial. In determining whether to enter such an order, the court must

consider the alternative of an audiovisual deposition under Rule 30 or testimony

by contemporaneous transmission under Rule 43(a), and may order that the party

or officer be reasonably compensated for expenses incurred in attending the trial.

The court may impose the sanctions authorized by Rule 37(b) on the party subject

to the order if the order is not obeyed.
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CoMMITTEE NOTE

[This Note language could be integrated into the Note
above were this provision added to the amendment package]

Subdivision (c)

* kK %

Rule 45(c)(1)(A) places geographic limits on where subpoenas can require parties and party officers
to appear and testify. These amendments disapprove decisions under the 1991 version of the rule
that found it to authorize courts to require parties and party officers to testify at trial without regard
to where they were served or where they resided, were employed, or transacted business in person.
The amended provisions in part reflect concern that unrestricted power to subpoena party witnesses
could be abused to exert pressure, particularly on large organizational parties whose officers might
be subpoenaed to testify at many trials even though they had no personal involvement in the
underlying events.

On occasion, however, it may be important for a party or party officer to testify at trial. New Rule
45(c)(3) therefore authorizes the court to order such trial testimony where a suitable showing of need
ismade. There is no parallel authority to order testimony by party witnesses at a "hearing," although
in some cases a hearing may evolve into the trial on the merits.

The starting point in deciding whether to use the authority conferred by Rule 45(c)(3) is to determine
whether there is a real need for testimony from the individual in question. The rule permits such an
order only for good cause. The burden is on the party seeking the order to show that attendance of
this specific witness iswarranted. Inevaluating that question, the court must consider the alternative
of an audiovisual deposition or testimony by contemporaneous transmission. In some cases, the
court may ask whether a different witness could be used to address the issues on which this witness
would testify. The court should be alert to the possibility that a party may be attempting to place
settlement or other pressure on the other party by seeking to force a busy officer to travel and to
testify at trial.

Whether the witness is a party or the party's officer, the court's order is directed to the party. If the
witness does not obey the order, the court may impose the sanctions authorized by Rule 37(b) on
the party; the rule does not create authority to impose sanctions directly on a nonparty witness. In
determining whether to impose a sanction for failure of a nonparty witness to appear and testify --
or which sanction to impose -- the court may consider the efforts the party made to obtain attendance
of the nonparty witness at trial.
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MEMORANDUM

DATE: December 15, 2010

TO: Discovery Subcommittee
FROM: Kate David

CC: Judge Mark Kravitz

Judge Lee H. Rosenthal
Professor Edward Cooper
John Rabigj

SUBJECT: Enforcing Subpoenas Nationwide

This memorandum addresses whether a rule can overcome jurisdictional issues that might
arise when a court serves a subpoena in an out-of-state district. The Discovery Subcommittee is
currently examining the possibility of amending Rule 45 to provide courts with the ability to serve
subpoenas nationwide. The Discovery Subcommittee asked me to research whether a rule can
constitutionally provide federal district courts with the ability to enforce subpoenas that are issued
outside of the state where the district court is located. This memo summarizes my findings.

l. History of Limited Subpoena Power

From the beginning, subpoenas, inventions of the 14th Century English judicial system, had
geographically limited enforceability which was tied to the jurisdiction of the issuing court. James
B. Sloan and William T. Gotfried, Eliminating the 100 Mile Limit for Civil Trial Witnesses: A
Proposal to Modernize Civil Trial Practice, 140 F.R.D. 33, 34 (1992) (citing Rhonda Wasserman,
The Subpoena Power: Pennoyer’s Last Vestige, 74 MINN. L. REV. 37, 43-46 (1989). At the time:

[T]he trial process in England involved the selection of jurors
qualified to serve by their being members of the community who
either had personal knowledge of the matter brought before the
tribunal or who could conduct an independent investigation of the

incident. “Witnesses” as separate actors in the trial process were of
lesser critical value than under modern justice systems.
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In 1793, Congress enacted a statute enabling federal courts to issue subpoenas for trial
witnesses residing within 100 miles from the site of the court. Id. at 35 (citing Act of March 2,
1973, ch. 22, § 6, 1 Stat. 333, 335 (1793)). In 1922, responding to protests by the Justice
Department about its inability to assure the appearance and testimony of all necessary witnesses in
actions against war materials contractors who had defrauded the United States, Congress amended
the general subpoena statute to allow nationwide service of process, “upon proper application and
good cause shown.” See id. at 36 (citing 62 CONG. REC. 12,368 (Sept. 11, 1922) and Act of
September 19, 1922, ch. 344, Pub. No. 310, 42 Stat. 848 (1921-23)).

Soon after, the Rules Enabling Act was passed, and the Federal Rules of Civil Procedure
became effective as of 1938. See id. From the beginning, the Civil Rules incorporated the 100-mile-
limit expressed in statute (thereby allowing service within 100 miles of the place of hearing or trial,
regardless of state boundaries), and provided a general exception for other Acts of Congress
expanding the court’s ability to serve subpoenas. FED. R. Civ. P. 45(e)(1) (1934) (*A subpoena
requiring the attendance of a witness at a hearing or trial may be served at any place within the
district, or at any place without the district that is within 100 miles of the place of the hearing or trial
specified in the subpoena; and, when a statute of the United States provides therefor, the court upon
proper application and cause shown may authorize the service of a subpoena at any other place.”).

Current Rule 45(b)(2) continues to impose the 100-mile-limit, despite the fact that Great
Britain modernized its procedures in 1854, “to provide that in actions or suits pending in the courts
of England, Ireland and Scotland, judges of those courts could compel the personal attendance at

trial of witnesses by subpoena which could be served in any part of the United Kingdom.” Sloan

168



and Gotfried, 140 F.R.D. at 36-37.
1. The Power To Authorize Nationwide Service

Unless expanded by Congress, the jurisdiction of district courts is limited to its territory. See
Robertson v. R.R. Labor Bd., 268 U.S. 619, 622 (1925) (“Under the general provisions of law, a
United States District Court cannot issue process beyond the limits of the district”); State of Georgia
v. Pennsylvania R.R. Co., 324 U.S. 439, 467 (1945) (“Apart from specific exceptions created by
Congress the jurisdiction of the district courts is territorial.”).

Congress has the power to extend a district court’s reach by authorizing nationwide service:
“Congress clearly has the power to authorize a suit under a federal law to be brought in any inferior
federal court. Congress has the power, likewise, to provide that the process of every District Court
shall run into every other part of the United States.” Robertson, 268 U.S. at 622; see Eastman
Kodak Co. of New York v. S. Photo Materials Co., 273 U.S. 359, 403-04 (1927) (“That Congress
may, in the exercise of its legislative discretion, fix the venue of a civil action in a federal court in
one district, and authorize the process to be issued in another district in which the defendant resides
or is found, is not open to question.”); Coleman v. Am. Export Isbrandtsen Lines, Inc., 405 F.2d 250,
252 (2d Cir. 1968) (“Congress has power to provide that the process of every District Court shall
run into every part of the United States....”) (internal quotation omitted). As one court explained:

[t is a matter of general agreement that the discretion of Congress
‘as to the number, the character, [and] the territorial limits’ of the
inferior federal courts is not limited by the Constitution. Congress
might have established only one such court, or a mere handful; in that
event, nationwide service would have been a practical necessity
clearly consonant with the Constitution. That it was considered
expedient to establish federal judicial districts in harmony with state
boundaries, did not alter the scope of legislative discretion in this

regard, and in fact Congress has, on occasion, provided for
nationwide service.
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Briggs v. Goodwin, 569 F.2d 1, 9-10 (D.C. Cir. 1977), rev’d on other grounds sub nom, Stafford v.
Briggs, 444 U.S. 527 (1980); see also U.S. v. Union Pac. R.R. Co., 98 U.S. 569, (U.S. 1878) (“It
would have been competent for Congress to organize a judicial system analogous to that of England
and of some of the States of the Union, and confer all original jurisdiction on a court or courts which
should possess the judicial power with which that body thought proper, within the Constitution, to
invest them, with authority to exercise that jurisdiction throughout the limits of the Federal
government.”).

A. Statutes Expanding Territorial Jurisdiction.

Congress has authorized nationwide service in “a few clearly expressed and carefully
guarded exceptions to the general rule of jurisdiction in personam.” Robertson, 268 U.S. at 624.
Some early examples were described in Robertson:

In one instance, the Credit Mobilier Act March 3, 1873, c. 226, § 4,
17 Stat. 485, 509, it was provided that writs of subpoena to bring in
parties defendant should run into any district. This broad power was
to be exercised at the instance of the Attorney Gengeral [sic] in a
single case in which, in order to give complete relief, it was necessary
to join in one suit defendants living in different States. United States
v. Union Pacific Railroad, 98 U. S. 569, 25 L. Ed. 143. Under
similar circumstances, but only for the period of three years, authority
was granted generally by Act Sept. 19, 1922, c. 345, 42 Stat. 849
(Comp. St. Ann. Supp. 1923, § 1035), to institute a civil suit by or on
behalf of the United States, either in the district of the residence of
one of the necessary defendants or in that in which the cause of
action arose; and to serve the process upon a defendant in any
district. The Sherman Act (Act July 2, 1890, c. 647, § 5, 26 Stat. 209,
210 [Comp. St. § 8827]), provides that when ‘it shall appear to the
court’ in which a proceeding to restrain violations of the act is
pending ‘that the ends of justice require that other parties should be
brought before the court,” it may cause them to be summoned
although they reside in some other district. The Clayton Act (Act Oct.
15, 1914, c. 323, § 15, 38 Stat. 730, 737 [Comp. St. § 8835n]),
contains a like provision.
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Robertson, 268 U.S. at 624.

Congress continues to enact statutes authorizing nationwide, and in some cases worldwide,
service. See, e.g., 15 U.S.C. § 22 (providing worldwide service of process in antitrust cases); 15
U.S.C. § 23 (providing nationwide subpoena power in antitrust cases); 15 U.S.C. § 49 (granting
nationwide subpoena power to the Federal Trade Commission); 18 U.S.C. 8§ 78aa (providing for
nationwide service of defendants in securities cases); 18 U.S.C. 8 1965(d) (providing for nationwide
service of process in RICO cases); 25 U.S.C. § 1451(d) (providing for nationwide service on
defendants in ERISA actions); 28 U.S.C. § 1695 (providing that, in derivative action, process may
be served nationwide upon the corporation) 28 U.S.C. § 2361 (authorizing nationwide service in
actions brought under 28 U.S.C. § 1335, statutory interpleader); 28 U.S.C. § 3004(b) (authorizing
nationwide service in FDCPA actions); 29 U.S.C. 8 521 (granting nationwide subpoena power to
the Secretary of Labor); 29 U.S.C. 8§ 1132(e)(2) (providing nationwide service of process in ERISA
enforcement actions); 29 U.S.C. § 1451(d) (providing nationwide service in ERISA civil actions);
28 U.S.C. 8§ 1692 (authorizing nationwide service of process in actions to recover property by a
receiver appointed by the court); 38 U.S.C. § 1984(c) (authorizing nationwide service of subpoenas
in suits involving claims for war risk insurance); 42 U.S.C. § 9613 (authorizing nationwide service
in certain CERCLA actions); 47 U.S.C. § 409(f) (granting nationwide subpoena power to the
Federal Communications Commission).

These provisions have been deemed to*“comport with all constitutional requirements.” Board
of Trustees, Sheet Metal Workers’ Nat’l Pension Fund v. Elite Erectors, Inc., 212 F.3d 1031, 1035
(7th Cir. 2000) (collecting cases); see Combs v. Adkins & Adkins Coal Co., 597 F.Supp. 122, 125

(D.D.C. 1984) (“The Congress may constitutionally authorize extraterritorial service of process.”);
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see also Federal Trade Comm’n v. Tuttle, 244 F.2d 605 (2d Cir. 1957) (holding that Federal Trade
Commission Act’s nationwide service provision is “not unconstitutional” and District Court for the
Southern District of New York erred in refusing to compel Boston resident to comply with subpoena
duces tecum); Interstate Commerce Comm’n v. Brimson, 154 U.S. 447, 473-77 (1894) (rejecting
constitutional challenge to statute authorizing Interstate Commerce Commission to invoke the aid
of any court of the United States in requiring the attendance of witnesses and the production of
books and papers).

Courts around the country have repeatedly rejected arguments that a district court, after
issuing service pursuant to a statute providing for nationwide or worldwide service, cannot exercise
personal jurisdiction over an out-of-state defendant/witness. See Busch v. Buchman, Buchman &
O’Brien, 11 F.3d 1255, 1258 (5th Cir. 1994) (“Given that the relevant sovereign is the United States,
it does not offend traditional notions of fair play and substantial justice to exercise personal
jurisdiction over a defendant residing within the United States.”); IUE AFL-CIO Pension Fund v.
Herrmann, 9 F.3d 1049, 1056 (2d Cir. 1993) (“[T]he district court has personal jurisdiction over the
defendants insofar as the MPPAA includes a provision for nationwide service of process.”); see,
e.g., Elite Erectors, 212 F.3d at 1037 (holding that service pursuant to nationwide service statute
provided Eastern District of Virginia with personal jurisdiction over Indiana company and resident
“even on the assumption that neither has any ‘contacts’ with Virginia”); Application to Enforce
Admin. Subpoenas Duces Tecum of S.E.C. v. Knowles, 87 F.3d 413 (10th Cir. 1996) (holding statute
providing for worldwide service valid in connection with subpoenas duces tecum served in Nassau,
Bahamas); Bellaire Gen. Hosp. v. Blue Cross Blue Shield of Michigan, 97 F.3d 822, 825-26 (5th Cir.

1996) (holding Southern District of Texas properly exercised personal jurisdiction over defendant
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corporation operating exclusively within the State of Michigan when defendant was served pursuant
to statute providing for nationwide service); Fleming v. Montgomery Ward & Co., 114 F.2d 384 (7th
Cir. 1940) (affirming Northern District of Illinois’s order requiring Missouri plant to comply with
subpoena issued pursuant to Fair Labor Standards Act); Combs, 597 F.Supp. at 125 (holding D.C.
District Court had jurisdiction over Kentucky residents who were served pursuant to statute
authorizing nationwide service of process).

There are also statutes giving certain courts nationwide jurisdiction. For example, the Court
of Federal Claims has nationwide jurisdiction. Scott Timber, Inc. v. United States, 93 Fed. CI. 498,
499 (Ct. Fed. Claims 2010); see 28 USC § 2505 (*Any judge of the United States Court of Federal
Claims may sit at any place within the United States to take evidence and enter judgment.”); Union
Pacific R.R., 98 U.S. at 603-04(*The jurisdiction of the Supreme Court and the Court of Claims is
not confined by geographical boundaries. Each of them, having by the law of its organization
jurisdiction of the subject-matter of a suit, and of the parties thereto, can, sitting at Washington,
exercise its power by appropriate process, served anywhere within the limits of the territory over
which the Federal government exercises dominion.”); Sabellav. Sec’y of Dep’t of Health & Human
Servs., 86 Fed. Cl. 201, 205 n.2 (2009) (“the jurisdiction of the United States Court of Federal
Claims is not limited to a particular geographic area within the United States.”). “A concomitant
aspect of that jurisdiction is the power to issue a subpoena requiring a witness to appear and testify
atatrial to be held more, and in some instances considerably more, than 100 miles from the witness’
residence.” Scott Timber, 93 Fed. Cl. at 499.

The multidistrict litigation statute also authorizes federal courts to exercise nationwide

personal jurisdiction. Howard v. Sulzer Orthopedics, Inc., 382 Fed. Appx. 436, 442 (6th Cir. 2010)
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(“The MDL statute (28 U.S.C. 8 1407) is, in fact, legislation ‘authorizing the federal courts to
exercise nationwide personal jurisdiction.””); see In re FMC Corp. Patent Litig., 422 F.Supp. 1163,
1165 (J.P.M.D.L. 1976) (“Transfers under Section 1407 are simply not encumbered by
considerations of in personam jurisdiction and venue.”).

Due process challenges to Section 1407 have been universally rejected. See In re “Agent
Orange” Prod.Liab.Litig. MDL No. 381, 818 F.2d 145, 163 (2d Cir. 1987) (“Congress may,
consistent with the due process clause, enact legislation authorizing the federal courts to exercise
nationwide personal jurisdiction. One such piece of legislation is 28 U.S.C. § 1407 (1982), the
multidistrict litigation statute.”) (citations omitted); see, e.g., Howard, 382 Fed. Appx.at 442 (6th
Cir. 2010) (rejecting Oklahoma plaintiff’s due process challenge to jurisdiction of Ohio court
exercising jurisdiction under 8 1407); In re Sugar Indus. Antitrust Litig., 399 F.Supp. 1397, 1400
(J.P.M.D.L. 1975) (per curiam) (rejecting due process challenge of “Eastern Defendants” to transfer
from Eastern District of Pennsylvania to Northern District of California).

B. Rules Expanding Territorial Jurisdiction.

Territorial jurisdiction may also be extended by rule. See Coleman, 405 F.2d at 252 (“Since
Congress has power ‘to provide that the process of every District Court shall run into every part of
the United States,” the Supreme Court as its delegate can provide that process shall be effective if
served within 100 miles of the courthouse even if a state line intervenes....””) (qQuoting Robertson, 268
U.S. at 622); McGonigle v. Penn-Central Transp. Co., 49 F.R.D. 58, 62 (D. Maryland 1969) (“Nor
is the validity of [the 100-mile bulge provision for federal service of process] drawn into question
because it was enacted as a rule of procedure rather than a statute.”); see also Resolution Trust Corp.

v. McDougal, 158 F.R.D. 1, 2 (D.D.C. 1994) (“The Court may reach parties like Tucker who live
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outside the jurisdiction only if it is authorized to do so by a federal statute, the local long-arm statute,
or the Federal Rules of Civil Procedure.”) (emphasis added).

As described above, the power to expand the territorial jurisdiction by rule has been
exercised from the beginning. In civil cases, a district court’s territorial jurisdiction has been
extended to the 100-mile-limit, or further, when provided by statute. See FED.R. Civ.P.45(b). And
in criminal cases, Rule 17(e) authorizes district courts to exercise nationwide subpoena power: “A
subpoena requiring a witness to attend a hearing or trial may be served at any place within the
United States.™

The validity of these rules has long been accepted. In 1833, the Circuit Court of the District
of Columbia noted that a federal court has “a right to send its subpoena into another district in all
cases. Incriminal cases to any distance; in civil, to the extent of one hundred miles. And such has
been the unquestioned practice of this court ever since its establishment in 1801.” U.S. v. Williams,
28 F. Cas. 647, 657 (D.C. Cir. 1833).

The original, 1938, Federal Rules of Civil Procedure also provided for service of defendants
located beyond the district court’s territory. Federal Rule of Civil Procedure 4(f) provided that
“[a]ll service other than a subpoena may be served anywhere within the territorial limits of the state
in which the district court is held and, when a statute of the United States so provides, beyond the
territorial limits of that state.” Challenges to the expansion of district court jurisdiction to allow
service outside of the district have been universally rejected.

For example, in  Mississippi Pub. Corp. v. Murphree, the Supreme Court rejected the

! Bankruptcy Rule 7004(d) allows national service of process of “summons and complaint and all other
process except a subpoena....” Courts have concluded that nationwide service of process under Rule 7004(d)
is constitutional. See In re Federal Fountain, Inc., 165 F.3d 600 (8th Cir. 1999) (en banc).
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argument that Rule 4(f) could not authorize a district court to serve a defendant located in another
district, where defendant was located in the southern district of Mississippi and was served by the
District Court of the Northern District of Mississippi pursuant to former Rule 4(f). 326 U.S. 438,
439-40, 443 (1946). The Court first decided that Rule 4(f) was not inconsistent with Rule 82 of the
Federal Rules of Civil Procedure, which provides that the rules “shall not be construed to extend or
limit the jurisdiction of the district courts of the United States or the venue of actions therein.” Id.
at 443-45. The court explained:

It is true that the service of summons is the procedure by which a
court having venue and jurisdiction of the subject matter of the suit
asserts jurisdiction over the person of the party served. But it is
evident that Rule 4(f) and Rule 82 must be construed together and
that the Advisory Committee, in doing so, has treated Rule 82 as
referring to venue and jurisdiction of the subject matter of the district
courts as defined by the statutes, ss 51 and 52 of the Judicial Code,
28 U.S.C.A. ss 112, 113, in particular, rather than the means of
bringing the defendant before the court already having venue and
jurisdiction of the subject matter. Rule 4(f) does not enlarge or
diminish the venue of the district court, or its power to decide the
issues in the suit, which is jurisdiction of the subject matter, to which
Rule 82 must be taken to refer. Rule 4(f) serves only to implement
the jurisdiction over the subject matter which Congress has conferred,
by providing a procedure by which the defendant may be brought into
court at the place where Congress has declared that the suit may be
maintained. Thus construed, the rules are consistent with each other
and do not conflict with the statute fixing venue and jurisdiction of
the district courts.

Id. at 444-45 (internal citation omitted); see also Ransomv. Brennan, 437 F.2d 513, 518 n.6 (5th Cir.
1971) (“Fed. R. Civ. P. 82 says that the Rules are not intended to affect the jurisdiction of the federal
courts. But this relates only to subject matter jurisdiction rather than the means of bringing the
defendant before the court.”); H & F Barge Co., Inc. v. Garber Bros., Inc., 65 F.R.D. 399, 405 (E.D.

La. 1974) (“The term ‘jurisdiction’ as used in Rule 82 refers only to the subject matter jurisdiction
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of the courts, not the method of exercising personal jurisdiction through service of process.”).
The Court next decided that Rule 4(f) was “in harmony” with the Rules Enabling Act:

Undoubtedly most alterations of the rules of practice and procedure
may and often do affect the rights of litigants. Congress’ prohibition
of any alteration of substantive rights of litigants was obviously not
addressed to such incidental effects as necessarily attend the adoption
of the prescribed new rules of procedure upon the rights of litigants
who, agreeably to rules of practice and procedure, have been brought
before a court authorized to determine their rights.  Sibbach v.
Wilson & Co., 312 U.S. 1, 11-14, 655, 61 S.Ct. 422, 425-427, 85
L.Ed. 479. The fact that the application of Rule 4(f) will operate to
subject petitioner’s rights to adjudication by the district court for
northern Mississippi will undoubtedly affect those rights. But it does
not operate to abridge, enlarge or modify the rules of decision by
which that court will adjudicate its rights. It relates merely to ‘the
manner and the means by which a right to recover ... is enforced.’
Guaranty Trust Co. v. York, 326 U.S. 99, 65 S.Ct. 1464, 1470. Inthis
sense the rule is a rule of procedure and not of substantive right, and
IS not subject to the prohibition of the Enabling Act.

Murphree, 326 U.S. at 445-46.

Other courts have acknowledged that the Rules of Civil Procedure can constitutionally
extend a district court’s reach beyond state boundaries. See Quinonesyv. Pa. Gen. Ins. Co., 804 F.2d
1167, 1169, 1176 (10th Cir. 1986) (rejecting argument that Rule 4(f) was unconstitutional if
interpreted so as to extend personal jurisdiction beyond a state’s boundaries); Coleman, 405 F.2d
at 252 (“Since Congress has power to provide that the process of every District Court shall run into
every part of the United States, the Supreme Court as its delegate can provide that process shall be
effective if served within 100 miles of the courthouse even if a state line intervenes....” ); Jacobs v.
Flight Extenders, Inc., 90 F.R.D. 676, 679 (E.D. Penn. 1981) (“It is clear that Congress can extend
the territorial jurisdiction of a federal district court, regardless of state boundaries.”); McGonigle,

39 F.R.D. at 61-62 (“Given the power of federal Congress to extend, nationwide, the territorial
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jurisdiction of a federal district court, regardless of state boundaries ... the constitutionality of the
100-mile bulge provision for federal service of process is, a fortiori, unquestionable.”); see also
Diamond Healthcare of Ohio, Inc. v. Humility of Mary Health Partners, 229 F.3d 448, 450 (4th Cir.
2000) (“Congress has authority constitutionally to permit service in federal court beyond any state’s
boundaries.”); Sprow v. Hartford Ins. Co., 594 S.\W.2d 412, 416 (5th Cir. 1979) (“the 100 mile
bulge provision has effectively expanded the territorial jurisdiction of a federal district court beyond
state lines”); Williams, 28 F. Cas. at 656 (Each state, “by adopting the constitution of the United
States,” has given permission to the court of the United States to send their process into that state,
“in all cases of which the judicial power of the United States has cognizance.”).

These courts permit the exercise of jurisdiction over out-of-state defendants. See, e.g.,
Quinones, 804 F.2d at 1172, 1178 (reversing trial court dismissal of third party complaint where
third party resided and was served process in El Paso, Texas, within 100 miles of the United States
District Courthouse in Las Cruces, New Mexico); Coleman, 405 F.2d at 252 (reversing trial court
dismissal of third-party complaint filed in Southern District of New York, where third party
defendant was served at its Philadelphia office, which was within 100 miles of the Southern District
of New York); Jacobs, 90 F.R.D. at 679 (denying third party defendant’s motion to dismiss
plaintiff’s complaint in Pennsylvania where third party defendant had minimum contacts with the
“bulge area” in New Jersey); McGonigle, 49 F.R.D. at 61-62 (denying third party defendant’s
motion to dismiss where it was served in Pennsylvania, within the “100-mile bulge area” around the

situs of the Maryland District Court).

C. Enforcing Subpoenas Nationwide

When a court serves a subpoena outside of the state in which it is located pursuant to a rule
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or statute authorizing nationwide service, the court has the power to enforce the subpoena. See
Williams, 28 F. Cas. at 654 (“The subpoena would be nugatory, if it could not be followed by an
attachment; and it cannot be supposed that congress intended to authorize the court to issue a
command, the obedience to which it could not enforce.”).

The Supreme Court explained:

There can be no question that courts have inherent power to enforce

compliance with their lawful orders through civil contempt. United

States v. United Mine Workers, 330 U.S. 258, 330-332(1947) (Black

and Douglas, JJ., concurring in part and dissenting in part); United

States v. Barnett, 376 U.S. 681, 753-754 (1964) (Goldberg, J.,

dissenting). And it is essential that courts be able to compel the

appearance and testimony of witnesses. United States v. Bryan, 339

U.S. 323, 331, 70 S.Ct. 724, 730, 94 L.Ed. 884 (1950).
Shillitani v. United States, 384 U.S. 364 (1966)); accord Spallone v. United States, 493 U.S. 265,
276 (1990).

A subpoena is enforceable in the court which issued it. In re Certain Complaints Under
Investigation, 783 F.2d 1488, 1495 (11th Cir. 1986); see FED. R. Civ. P. 45(f) (“Failure by any
person without adequate excuse to obey a subpoena served upon him may be deemed a contempt
of the court from which the subpoena issued.”); FED. R. CRIM. P. 17(g) (“Failure by any person
without adequate excuse to obey a subpoena served upon him may be deemed a contempt of the
court from which the subpoena issued or of the court for the district in which it issued if it was
issued by a United States magistrate.”). “Once [the court’s] authority is invoked by service of the
subpoena, the court under whose seal the subpoena was issued must have jurisdiction to enforce its
subpoena and vindicate its own process, as Fed. R. Civ. p. 45(f) and Fed. R. Crim. P. 17(g)

recognize.” In re Certain Complaints Under Investigation, 783 F.2d at 1496.

When authorized by statute, courts other than the issuing court may enforce a subpoena even
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if the enforcing court is in another state. For example, 28 U.S.C. § 1407(b) authorizes an MDL
judge to “exercise the powers of a district judge in any district for the purpose of conducting pretrial
depositions in such coordinated or consolidated proceedings.”” This includes the power to enforce
a subpoena or rule on a motion to quash a subpoena. See In re Clients & Former Clients of Baron
& Budd, P.C., 478 F.3d 670, (5th Cir. 2007) (per curiam) (holding that MDL court in the Eastern
District of Pennsylvania had power to rule on a motion to quash subpoena issued through the United
States District Court for the Southern District of Texas); In re Diet Drugs
(Phentermine/Fenfluramine/Dexfenfluramine) Products Liability Litiagation, No. 07-20156, 2009
WL 5195783, at *1 n.1 (E.D.Pa. Dec. 22, 2009) (“As the court presiding over the MDL, we have
authority to enforce the subpoena issued out of the Southern District of California.”); In re Sunrise
Sec. Litig., 130 F.R.D. 560, 586 (E.D.Pa. 1989) (“[A] multidistrict judge may decide a motion to
compel a non-party in other districts even if he or she is not physically situated in those districts.”);
see also Howard, 382 Fed. Appx. at 442 (“The MDL statute (28 U.S.C. sec. 1407) in, in fact,

legislation ‘authorizing the federal courts to exercise nationwide personal jurisdiction.’”). As one

treatise explains:

[Section 1407(b)] therefore authorizes the transferee district court to
exercise the authority of a district judge in any district: The transferee
court may hear and decide motions to compel or motions to quash or
modify subpoenas directed to nonparties in any district. Though the
statutory language refers to “pretrial depositions,” the statute wisely
has been interpreted to embrace document production subpoenas as
well.

9 JAMES WM. MOORE ET AL., MOORE’S FEDERAL PRACTICE § 45.50[4], at 45-75 through 45-77
(Matthew Bender 3d ed. 2006) (footnotes omitted). This explanation was embraced by the Fifth
Circuit in Baron & Budd, and is also supported “by the convincing analysis of myriad district

courts.” Baron & Budd, 478 F.3d at 672 (collecting cases).
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I11.  Due Process Limits on Exercising Nationwide Personal Jurisdiction

While rules and statutes authorizing nationwide service of process confer a basis for
jurisdiction, the exercise of such jurisdiction may be subject to basic due process limitations.

The United States Supreme Court has not yet defined Fifth Amendment due process limits
on personal jurisdiction. Peay v. BellSouth Med. Assistance Plan, 205 F.3d 1206, 1211 (10th Cir.
2000); see Omni v. Capital Int’l, Ltd. v. Rudolf Wolff & Co., Ltd., 484 U.S. 97, 103 n.5 (1987)
(plurality op.) (declining to address the constitutionality of the national contacts test); Asahi Metal
Industry Co. v. Superior Court of Cal., 480 U.S. 102, 113 n.* (same). And the circuit courts
considering the issue have split over the scope of the limits imposed by the Fifth Amendment when
jurisdiction is established via a nationwide service of process provision —some (Second, Fifth, Sixth,
Seventh, Eighth, and Ninth) apply a pure national contacts approach and hold that due process is
satisfied if the party has “minimum contacts” with the United States, while others (Fourth, Tenth,
and Eleventh) consider minimum contacts plus whether a party would be unduly burdened if forced

to appear or defend in an inconvenient forum.?

2 While all of the cases discussing Fifth Amendment due process limits on personal jurisdiction do so in the
context of determining whether the court has personal jurisdiction over an out-of-state defendant, a number
of cases recognize that due process also imposes a limit on personal jurisdiction over nonparty witnesses.
See, e.g. First Am. Corp. v. Price Waterhouse LLP, 154 F.3d 16, 20 (2d Cir. 1998) (holding that service of
a subpoena on a foreign nonparty physically present in the district satisfies due process); In re Application
to Enforce Admin. Subpoenas Duces Tecum of SEC v. Knowles, 87 F.3d 413, 418 (10th Cir. 1996) (requiring
that foreign nonparty subject to an administrative agency subpoena possess minimum contacts with the
United States); Ariel v. Jones, 693 F.2d 1058, 1061 (11th Cir. 1982) (quashing a subpoena based on the
nonparty’s lack of contacts with the forum); In re Jee, 104 B.R. 289, 293 (Bankr. C.D. Cal. 1989)
(acknowledging the need for personal jurisdiction over nonparty witnesses); Elder-Beerman Stores Corp. v.
Federated Dep’t Stores, Inc., 45 F.R.D. 515, 516 (S.D.N.Y. 1968) (quashing document subpoena based on
lack of contacts with the forum); see also 16 JAMES WM. MOORE ET AL., MOORE’S FEDERAL PRACTICE §
108.125 (3d ed. 2003) (stating that “[a] nonparty witness cannot be compelled to testify at a trial, hearing,
or deposition unless the witness is subject to the personal jurisdiction of the court”). The burdens on a
nonparty witness of testifying in a distant forum are arguably less than the burdens faced by a nonresident
defendant. Rhonda Wasserman, The Subpoena Power: Pennoyer’s Last Voyage, 74 MINN. L. REv. 37, 94-97
(1989); see also Price Waterhouse, 154 F.3d at 20 (“PW-UK is a non-party, but it is unclear which way that
should cut; a person who is subjected to liability by service of process far from home may have better cause
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A. Pure National Contacts Approach

Most circuits that have considered the issue have adopted the “pure national contacts
approach” and hold that due process is satisfied when the party is served under a nationwide service
of process provision and resides within the United States or has “minimum contacts” with the United
States as a whole. Seeg, e.g., Medical Mutual of Ohio v. deSoto, 245 F.3d 561, 567 (6th Cir. 2001)
(applying national contacts test); Elite Erectors, Inc., 212 F.3d at 1035-36(same); In re Federal
Fountain, Inc., 165 F.3d 600, 601-02 (8th Cir. 1999) (en banc) (adopting national contacts test);
Bellaire General, 97 F.3d at 825-826 (applying national contacts test); Busch, 11 F.3d at 1258
(holding due process satisfied when defendant resides within the United States); United Liberty Life
Ins. Co. v. Ryan, 985 F.2d 1320, 1330 (6th Cir. 1993) (deciding that “minimum contacts” with
United States satisfies due process); Go-Video, Inc. v. Akai Electric Co., Ltd., 885 F.2d 1406, 1416
(9th Cir. 1989) (applying national contacts test); Fitzsimmonsv. Barton, 589 F.2d 330, 333 (7th Cir.
1979) (deciding that “there can be no question but that the defendant, a resident citizen of the United
States, has sufficient contacts with the United States to support the fairness of the exercise of
jurisdiction over him by a United States court”); Mariash v. Morill, 496 F.2d 1138, 1143 (2d Cir.
1974) (explaining that “where, as here, the defendants reside within the territorial boundaries of the
United States, the “minimal contacts,’ required to justify the federal government's exercise of power
over them, are present.”); see also Matter of Marc Rich & Co., A.G., 707 F.2d 663, 667 (2d Cir.),
cert. denied, 463 U.S. 1215 (1983) (holding that authority to enforce a federal grand jury subpoena

depends upon appellant’s contacts with the entire United States, not simply the state of New York).

to complain of an outrage to fair play than one similarly situated who is merely called upon to supply
documents or testimony.”)
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These courts reason that the test that developed in state litigation — whether a defendant has
adequate contacts with the forum — related to the court’s jurisdictional power over non-residents and
that the same concern is not present when a federal court exercises jurisdiction over a United States
resident. The Elite Erectors court explained:

Linking personal jurisdiction to a defendant's “contacts” with the
forum developed in state litigation. Due process limitations on
adjudication in state courts reflect not so much questions of
convenience as of jurisdictional power. Barrow, Alaska, is farther
from Juneau than Indianapolis is from Alexandria, and travel from
Barrow to Juneau is much harder than is travel from Indianapolis to
Alexandria (there are no highways and no scheduled air service from
Barrow to anywhere), yet no one doubts that the Constitution permits
Alaska to require any of its citizens to answer a complaint filed in
Juneau, the state capital, just as the United States confines some
kinds of federal cases to Washington, D.C., on the eastern seaboard.
Conversely Kentucky’s proximity to southern Indiana (Louisville
would be more convenient for residents of New Albany than tribunals
in Indianapolis) does not permit Kentucky to adjudicate the rights of
people who have never visited that state or done business there; its
sovereignty stops at the border. Limitations on sovereignty, and not
the convenience of defendants, lie at the core of cases such as Burger
King Corp. v. Rudzewicz, 471 U.S. 462, 105 S.Ct. 2174, 85 L.Ed.2d
528 (1985), and World-Wide Volkswagen Corp. v. Woodson, 444
U.S. 286, 100 S.Ct. 559, 62 L.Ed.2d 490 (1980), and their many
predecessors.

No limitations on sovereignty come into play in federal courts when
all litigants are citizens. It is one sovereign, the same “judicial
Power,” whether the court sits in Indianapolis or Alexandria. Peay
did not deny this. Instead it relied on the observation in Omni
Capital, 484 U.S. at 104, 108 S.Ct. 404, that restrictions on state
adjudication enable litigants to preserve their liberty and property
from arbitrary confiscation. No one doubts this; Congress could
violate the due process clause by requiring all federal cases to be tried
in Adak (the westernmost settlement in the Aleutian Islands), because
transportation costs easily could exceed the stakes and make the offer
of adjudication a mirage. But this principle is unrelated to any
requirement that a defendant have “contacts” with a particular federal
judicial district and does not block litigation in easy-to-reach forums.
A defendant who lives in Springfield, in the territory of the United
States District Court for the Central District of Illinois, may be
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required to defend in Chicago (part of the Northern District) without

any constitutional objection on the ground of undue inconvenience

- even if the defendant has never been to Chicago and has no

“contacts” with the Northern District - just as Illinois could allocate

the bulk of litigation among its citizens to Chicago (or require

residents of Chicago to visit Springfield, where the Supreme Court of

Ilinois sits).
212 F.3d at 1036; see also Federal Fountain, 165 F.3d at 602 (“We think, in sum, that the fairness
that due process of law requires relates to the fairness or the exercise of power by a particular
sovereign and there can be no question that the defendant has sufficient contacts with the United
States to support the fairness of the exercise of jurisdiction over him by a United States court.”)
(internal quotations omitted); Mariash, 496 F.2d at 1143 (“Indeed, the “‘minimal contacts’ principle
does not, in our view, seem particularly relevant in evaluating the constitutionality of in personam
jurisdiction based on nationwide, but not extraterritorial, service of process. It is only the latter,
quite simply, which even raises a question of the forum’s power to assert control over the
defendant.”)

B. Considering Fairness to Defendant
In addition to minimum contacts, when determining whether due process is satisfied, the

Fourth, Tenth, and Eleventh Circuits consider whether the defendant would be unduly burdened or
inconvenienced if forced to defend in an inconvenient forum. See Peay, 205 F.3d at 1212 (“[W]e
hold that in a federal question case where jurisdiction is invoked based on nationwide service of
process, the Fifth Amendment requires the plaintiff’s choice of forum to be fair and reasonable to
the defendant. In other words, the Fifth Amendment *protects individual litigants against the
burdens of litigation in an unduly inconvenient forum.””); ESAB Group, Inc. v. Centricut, Inc., 126

F.3d 617, 626 (4th Cir. 1997) (“The Fifth Amendment’s Due Process Clause not only limits the

extraterritorial scope of federal sovereign power, but also protects the liberty interests of individuals
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against unfair burden and inconvenience.”); Republic of Panama v. BCCI Holdings (Luxembourg),
119 F.3d 935, 947 (11th Cir. 1997) (“A defendant’s “minimum contacts” with the United States do
not, however, automatically satisfy the due process requirements of the Fifth Amendment. There
are circumstances, although rare, in which a defendant may have sufficient contacts with the United
States as a whole but still will be unduly burdened by the assertion of jurisdiction in a faraway and
inconvenient forum.”).

In Republic of Panama, the court emphasized that “it is only in highly unusual cases that
inconvenience will rise to a level of constitutional concern” because “modern means of
communication and transportation have lessened the burden of defending a lawsuit in a distant
forum.” 1d. at 947-48. And it placed the burden on the defendant “to demonstrate that the assertion
of jurisdiction in the forum will “make litigation so gravely difficult and inconvenient that [he]
unfairly is at a severe disadvantage in comparison to his opponent.”” 1d. at 948 (quoting Burger
King Corp. v. Rudzewicz, 471 U.S. 462, 478 (1985) (citations omitted)). If the defendant makes this
showing, “jurisdiction will comport with due process only if the federal interest in litigating the
dispute in the chosen forum outweighs the burden imposed on the defendant.” Id. *“In evaluating
the federal interest, courts should exam